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Int. J. Middle East Stud. 25 (1993), 33-52. Printed in the United States of America

Nathan J. Brown

THE PRECARIOUS LIFE AND SLOW DEATH OF
THE MIXED COURTS OF EGYPT

Over the past century, most states of the Middle East have attempted to strengthen
and centralize their legal systems, often following European models. Egypt under-
took one of the first steps in that direction with its mixed-court system. These
courts, which had jurisdiction in civil and commercial cases that involved a for-
eigner, however remotely, operated from 1876 until 1949. That this system could
survive the political turmoil of those years, far outliving the circumstances which
brought it into being, is remarkable.

ORDER OUT OF CHAOS, OR A CRIME AGAINST HUMANITY?

In 1930, seven years before an international agreement to abolish them, Jasper
Yeates Brinton, an American judge who sat on the courts, wrote that the mixed-
courts’ “existence is altogether independent of the existing political regime. . . .
Changes in the political relations of the country, so far from seeking to restrict
their authority, invariably contemplate an extension of their powers.”! Supporters
of the courts had no difficulty explaining their resilience and longevity. The sys-
tem, Brinton observed in 1949, “had brought order out of chaos and, by endowing
the country with a judicial system second to none on the continent of Europe, had
laid the basis of that commercial credit without which foreign investment and the
prosperity which followed in its wake would have been impossible.”?

Not everyone has agreed that the mixed courts gave Egyptians a valuable lesson
in justice. They were closely associated with the capitulations—a set of privileges
granted to nationals of certain countries that effectively exempted them from
Egyptian law and judicial institutions—and had been established by agreement be-
tween Egypt and the capitulatory powers to adjudicate cases involving such per-
sons. Thus, the courts could appear to some as an island of stability amid political
and judicial chaos, but they could appear to others as a product of foreign influ-
ence in Egypt and a limitation on Egyptian sovereignty. The mixed courts have
been denounced as a means of foreign domination that Egypt was able to eliminate
only as it gained independence by degrees after the 1920s. In 1936, the weekly al-
Musawwar even described the courts as “a crime against humanity.”?

Nathan J. Brown is the director of the Middle East Studies Program, Elliott School of International
Affairs, George Washington University, 2013 G Street, N.W., Washington D.C. 20052.
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34 Nathan J. Brown

Such nationalist denunciations are highly anachronistic, however, because the
mixed courts were established not to promote foreign domination but to limit it.
Far from attacking the mixed courts, most Egyptian nationalists defended them for
most of their existence. Yet those who praised the system displayed no better
sense of history. To view the mixed courts as stabilizing the Egyptian judicial sys-
tem is ironic indeed, for they were constantly threatened with abolition and lived
precariously throughout their history. They survived only through the support of a
strange and shifting coalition of Egyptians and foreigners that collapsed in the
1930s. The system that seemed so secure to Brinton at the start of the decade was
dismantled in stages beginning in 1937 with little opposition. The courts were
done in by a coalition of the British government, the Egyptian nationalist move-
ment, and the increasingly powerful Egyptian bourgeoisie.

THE CONSTRUCTION OF THE COURTS

The complex pattern involved in the construction and operation of the mixed
courts is illustrated in their founding. They were created by a coalition assembled
by Nubar Pasha, an ambitious and creative politician who served the Egyptian
government in a variety of capacities (including three terms as prime minister) un-
der both the Khedive Isma©il and the British occupation. The various parties to the
coalition had a complex and even divergent set of goals. Constructing a system
that gained the assent of this diverse coalition took great diplomatic effort and
considerable time. Nubar began pursuing the idea of mixed courts in 1867; they
did not begin operation until 1876.4 Nubar and Isma“il were both anxious to over-
come the shortcomings of the capitulations, which, by the mid-19th century, had
been interpreted as giving foreigners extraterritorial status. Disputes between
Egyptians and foreigners were resolved not in Egyptian courts, but through the
pressure of diplomacy (where Egypt was weak) or in consular courts (where few
Egyptians expected a sympathetic hearing). Egypt’s growing debt made the situa-
tion especially worrisome. The increased foreign claims against the Egyptian gov-
ernment and the mounting fiscal crisis made foreigners less trusting of the
Egyptian government and Egyptian judicial institutions. Egypt’s leaders badly
needed a system that would protect the country’s financial interests, without alien-
ating foreign bondholders who could cause the country’s fiscal collapse.

Nubar proposed a unified judicial system for civil and criminal cases in Egypt,
having jurisdiction over cases involving foreigners and later even over cases in-
volving only Egyptians.® The courts, to be staffed with a large European contin-
gent, would follow a European style law. The judicial and administrative functions
of the state were to be separated. In the course of negotiations with the capitula-
tory powers, Nubar was forced to make many concessions before he achieved his
objective. France in particular jealously protected its privileges. Egypt had to ac-
cept a foreign majority on the bench and a fairly faithful adoption of the Code
Napoléon. The scope of the courts narrowed: consular courts would retain crimi-
nal jurisdiction in cases involving foreigners; the mixed courts dealt only with
civil and commercial cases. Various measures ensured not only the independence
of the mixed judiciary but also, in some ways, its predominance.
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The Mixed Courts of Egypt 35

Two specific concessions merit mention. First, an article added to the mixed
codes (and borrowed neither from the Code Napoléon nor from English law) re-
quired the government to enforce judgments against itself; that is, if a foreigner
brought suit against the government and won, the government was obligated to
carry out the ruling. Second, Egypt agreed to adopt the French parquet system,
which designated officers of the court to investigate and prosecute crimes, advise
the court on legal matters, and represent the general interests of the state. The
mixed-court parquet was to be headed by a foreigner and staffed by both foreign-
ers and Egyptians.® The construction of the parquet and its removal from Egyptian
control limited the degree to which Egypt’s rulers could influence the courts. Not
all these changes represented concessions for Nubar. His aim in working to estab-
lish the courts was not only to secure some relief from the problems engendered
by the capitulations; he also sought to restrict the power of the khedive.” The
mixed courts thus had much to recommend them. On the one hand, the system ap-
peared to offer Egyptian interests greater protection than the system of consular
courts. On the other, the operation of the system was safe from—and even circum-
scribed—the power of the khedive.

The system was not simply Nubar’s personal creation. It needed the assent of
two separate and generally antagonistic parties: the khedive and foreign bondhold-
ers and investors (generally backed by their governments). What could have in-
duced them to agree to a system that could harm both their interests? For Isma¢il,
the mixed courts offered the prospect of rulings more favorable than those issued
by foreign consuls. Isma®il grasped at an opportunity to obtain some relief from
Egypt’s fiscal plight, even if it required him to sacrifice some of his own authority.
Perhaps he hoped to repair the damage when his—and Egypt’'s—financial position
had improved.® The foreign powers surrendered some of their capitulatory privi-
leges to the courts with considerable reluctance. It took nearly a decade for Nubar
to gain the assent of all the countries involved. Most capitulatory powers were in-
terested in protecting loans and investments in Egypt; the system of consular
courts offered favorable judgments but not necessarily effective protection. Isma¢il
himself constituted the main threat. So long as he controlled the country’s
finances, European governments had cause to worry. Thus, the opportunity to cir-
cumscribe Isma®il’s authority recommended the mixed courts. And the negotia-
tions over the courts dragged on precisely because the capitulatory powers
(especially France) insisted on protecting the courts from Isma€il’s interference
and on guaranteeing that in the event of a conflict with Isma“il the courts would
prevail.

Founded to meet the needs of antagonistic parties, in operation the mixed courts
were certain to offend some of their creators. Deliberate ambiguities had been
built into their structure. The Egyptian government regarded the mixed code as its
creation; the capitulatory powers claimed the code could not be amended without
their consent. Judges were appointed by the khedive but only after consultation
with the capitulatory powers—and the powers quickly asserted claims to specific
seats on the bench.’ The coalition that had constructed the courts broke apart as
soon as they began issuing judgments, especially in light of the growing fiscal cri-
sis that intensified the conflict between Isma®il and his creditors.
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36 Nathan J. Brown

The mixed courts were inaugurated in 1876 for a five-year trial that they barely
survived. By the time the courts began operation, Egypt was bankrupt, forcing Is-
ma“il to agree to European oversight of his finances. The mixed courts began to
rule favorably on many claims against the khedive and the Egyptian government,
aggravating the fiscal crisis. Although Isma©il did not openly challenge the author-
ity of the courts, he claimed that implementation of the rulings would have to be
delayed until Egypt’s finances improved. The British, concerned that excessive
claims would drive Egypt to fiscal and political crisis, agreed that Isma¢il could
not comply with the rulings of the mixed courts. The French government adopted
a similar attitude, not because it had abandoned the French creditors of Egypt but
out of concern that fiscal and political upheaval in Egypt would benefit nobody.
When Isma“il attempted to evade foreign financial control as well as the mixed
courts, he was deposed.!®

Thus, the coalition that had created the mixed courts quickly turned against its
own creation. Isma®il and the two most important European actors, Britain and
France, were content to ignore the courts almost from the beginning. They did not
attempt to abolish the courts outright but did propose reforms. However, after Is-
maCil’s fall in 1879, threats to the courts came from different sources. Powers such
as France came to appreciate the mixed courts as a check on Egyptian autonomy
and khedival authority and encouraged Tawfiq, Isma€il’s successor, to obey their
rulings. By the early 1880s, the courts seemed to aid rather than limit foreign pen-
etration. It was in this context that the courts drew the ire of the leaders of the
nationalist uprising of 1881-82. The defeat of the uprising and the British occupa-
tion protected the courts from a fatal attack by the nationalists. Yet the contro-
versy over the courts had just begun.

THE BRITISH OCCUPATION

The complex game over the mixed courts continued under the British occupation.
A shifting coalition continued to sustain their precarious existence, but for many
members of this coalition, the courts’ most attractive feature was merely the tem-
porary absence of an acceptable alternative. In the first decade or so after the oc-
cupation, the British presence in Egypt seemed tentative and the part that the
courts would play was consequently uncertain. Later, it became clear that the Brit-
ish were in no hurry to leave the country, and the positions of various parties on
the courts accordingly became more fixed. Throughout the occupation, however,
all parties realized that the structure that had been built to limit both the privileges
of foreigners and the authority of the khedive instead had come to protect foreign
privileges and limit British power.

In the early years of the occupation, the British seemed uncertain as to their pur-
pose in Egypt. They had two contradictory commitments: to reform the country
and to leave it. The capitulations blocked both paths. On the one hand, if the Brit-
ish left Egypt with the capitulations intact, the sort of fiscal and political crisis that
had led to the occupation might recur. On the other hand, were the British to re-
main in Egypt, capitulatory privileges would obstruct their control of Egyptian
affairs. They sought changes in the state budget, taxation, justice, and a whole host
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The Mixed Courts of Egypt 37

of administrative matters, changes that inevitably affected the capitulatory privi-
leges of foreigners. Britain would then either have to gain the consent of the capit-
ulatory powers or risk alienating them, and consent proved difficult to obtain.
Some powers, notably France, wished to obstruct the occupation; consenting to re-
strictions on capitulatory privileges would only strengthen the British position.
Paradoxically, British protestations that they intended to leave Egypt as soon as
possible made matters no easier: many Europeans argued that capitulatory privi-
leges had to remain if no outside power was to oversee Egyptian affairs.!!

Given Britain’s awkward position, no clear policy towards the mixed courts
emerged. The British felt no particular fondness for them since they owed their
genesis to the capitulations, had contributed to the fiscal crisis from which Egypt
had yet to recover, and remained a pocket of influence for other capitulatory pow-
ers. Yet the courts still could be useful to the British in the struggle against the
capitulations. Their existence might make foreign powers less jealous of their ca-
pitulatory rights; strengthening the courts might even lead to cancellation of the
capitulations. Implicit threats against the courts might help extract concessions on
capitulatory reform. Thus, the role the British assigned to the mixed courts in the
battle against the capitulations varied in the first decade of the occupation. In gen-
eral, Cromer, the British consul general in Egypt, was more resentful of the courts
than Drummond Wolff, who negotiated Britain’s status in Egypt with the Otto-
mans. Drummond Wolff saw strengthening the courts as the price of capitulatory
reform; Cromer saw the courts as a significant obstacle in themselves, albeit a
lesser one than the capitulations.'?

Egyptian leaders, too, were ambivalent about the mixed courts in the early years
of the occupation. At the time they worked to build a strong state, partly autono-
mous (though not necessarily completely independent) of foreign control.!3 On the
face of it, a system that limited Egyptian autonomy, especially in important areas
such as public finances and the judicial system, would have little to recommend it.
The mixed courts seemed to some to have little place in a society that was adopt-
ing widespread legal reform. Shortly after the British occupation, national courts
were established. These courts, with jurisdiction in civil and criminal cases in-
volving Egyptians, were structured similarly to the mixed courts and operated on
the basis of a law code modeled after the mixed code. Amalgamation of the mixed
and the national courts became an early issue. The mixed courts could also treat
Egyptian lawyers and judges in ways that seemed calculated to insult them.'

Yet, like the British, most Egyptian leaders found some attractive features in the
courts. Some hoped that they would serve as the basis for an integrated Egyptian
judicial system. They might be a useful bargaining chip as well: threatening them
or offering to strengthen them might induce the British or other European powers
to make concessions to Egyptian efforts to build a state autonomous of foreign
control. And the courts remained far more attractive than the alternative of revert-
ing to the system of consular courts under which, in Egyptian eyes, capitulatory
privileges had run amok.'*

Foreign interests—including foreigners resident in Egypt, bondholders, and
European governments—displayed little of this ambivalence towards the mixed
courts during the British occupation. Although the establishment of the courts had
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seemed initially to be a concession by the Europeans (in that foreigners could no
longer go to their consuls to obtain favorable resolution of civil and commercial
disputes), the mixed courts proved their worth to foreigners by eagerly protecting
the capitulations, transforming foreign attitudes. The courts came to represent not
a diminution in capitulatory privileges but their firmest guarantee. If foreign inter-
ests were to maintain their position in Egypt, the mixed courts were a necessity.

Thus, the mixed courts survived. The Egyptian government extended the mixed-
court charter for one year in 1883 and for five years in both 1884 and 1889. As the
occupation wore on, however, it became clear that the British were in no hurry to
leave the country. This led the various parties involved to reconsider their position
towards the courts. The British became more resentful of the mixed courts; most
Egyptians became more protective. For the British, the increasingly permanent ap-
pearance of the occupation transformed the capitulations from inconveniences into
major obstacles. Wherever the British turned, it seemed, they met the objections of
capitulatory powers seeking either to check British influence or to protect the in-
terests of their own nationals. The occupiers therefore eyed the mixed courts,
which happily enforced the capitulations, with increasing suspicion—on the ironic
grounds that they undermined the sovereignty of the country the British had occu-
pied. Milner wrote in 1892: “The tribunals were a new stronghold of foreign influ-
ence, a new surrender of the sovereign rights of the Native Government.”'

One major British complaint against the capitulations concerned legislation.
The mixed courts would only enforce laws that had gained the consent of the ca-
pitulatory powers. Therefore, on matters in which the codes of the courts were
vague, the British had only two choices: accept the broad interpretations of the
courts or change the codes through a protracted process of “legislation by diplo-
macy.”!” This became a clear obstacle during the 1890s, when the British directed
the reconquest of the Sudan from Egypt. The occupiers paid for the expedition
with Egyptian government funds, dipping heavily into reserve funds set aside to
pay the country’s creditors. Since the Egyptian budget was still subject to Euro-
pean oversight (through the Commission on the Public Debt), the British sought
and obtained the consent of a majority of the commission. Foreign bondholders
and the dissenting members of the commission sued for return of the funds; the
mixed courts ruled in their favor.'® Even if the courts did not act, as long as the ca-
pitulations remained in effect and the courts were prepared to enforce them, the
British felt they lacked a free hand in Egypt. The records and writings left behind
by British officials indicate that the capitulations and the courts provoked more
British frustration and drew greater attention than did Egyptian resentment of the
occupation. Only in the 1919 uprising did the British come to realize that Egyptian
opinion stood as a larger hindrance to their control than French jealousy.

Egyptian attitudes became more favorable to the capitulations and the courts for
the same reasons the British resented them. Even Egyptian officials who found
their own authority circumscribed by the capitulations and the courts often iden-
tified the British occupation as the more significant threat to their power and the
country’s autonomy.! Many British officials felt that such an attitude was unhelp-
ful and obstructionist, and that was exactly the point. Few Egyptians had any de-
sire to see Britain annex the country. The capitulations and the courts seemed to
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The Mixed Courts of Egypt 39

be obstacles to such a step. Such an attitude can be traced as far back as 1883
when the Egyptian prime minister, Muhammad Sharif Pasha (hardly a nationalist
firebrand), surprised the British by proposing to extend the life of the mixed courts
for five years. Cannon speculates that Sharif did so to curry favor with powers
anxious to hamstring the British occupation.?’ Moves to augment the capitulations
and the courts were fairly rare and subtle until after the turn of the century when
some Egyptians (including the khedive) began to learn how to operate the system
for their own benefit. The most notable example of this strategy occurred in the
press when Egyptian newspapers that were hostile to the British attempted (once
at the urging of the khedive) to obtain foreign sponsorship, which could be done if
one of the owners was foreign or was granted foreign citizenship. They hoped this
would exempt them from the 1881 press law and give them the protection of the
capitulations and the mixed courts.?

As for the foreign powers, their support of the capitulations and the courts con-
tinued, though its strength diminished. As Britain’s occupation of Egypt took on a
more permanent coloration, the prospect of forcing an immediate evacuation re-
ceded. France, Britain’s staunchest adversary in Egypt, finally signaled its accep-
tance of the occupation in the Anglo—French Entente of 1904. However, this did
not lead the French to abandon their capitulatory privileges. Their strategic inter-
ests in Egypt diminished, but this only freed them to stand by the commercial in-
terests of their nationals even more resolutely. It was clear that if the British
wished to abandon or even reform the regime of the mixed courts and the capitu-
lations, the European powers would object, no longer to obstruct the occupation
but to promote the interests of their nationals in Egypt. The courts, dominated by
foreigners, continued to protect foreign privileges by interpreting the capitulations
broadly, so foreign communities in Egypt regarded any suggested change in the
courts with suspicion.??

Although some British officials favored an outright assault on the capitulations,
a less direct strategy prevailed. Abolition of the capitulations might be desirable,
but it would precipitate a diplomatic crisis. A long-planned attack on the entire
system was repeatedly postponed as the British sought to circumvent the obsta-
cles. As long as the British aimed at undermining the capitulations rather than
abolishing them, the mixed courts were safe.

Indeed, the British sometimes worked to strengthen the courts as a way of con-
vincing foreign communities and governments to accept a diminution in their ca-
pitulatory privileges. This strategy recommended itself particularly in the area of
legislation affecting foreigners. Initially, the Egyptian government claimed a uni-
lateral right to amend the codes of the mixed courts. The Mixed Court of Appeals
rejected this argument in 1887. The British then launched a successful effort to
grant the mixed courts a degree of legislative authority. The move was not made
lightly, as the change would increase the powers of the courts by mixing legislative
and judicial powers in the same institution. The alternative, however, was to gain
the consent of every capitulatory power each time a change was desired in a law
affecting foreigners. In 1889, the British obtained the consent of the powers to con-
stitute the Mixed Court of Appeals as a “general assembly” with the power to ap-
prove “police regulations”—occasionally interpreted quite broadly. Cromer then
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unsuccessfully attempted to establish a legislative council for Egypt, with British,
Egyptian, and foreign members (including some from the mixed courts). In 1911,
the capitulatory powers agreed to a lesser measure that expanded the legislative
powers of the courts. A legislative assembly, consisting of all appeals-courts
judges and lower-court judges from those capitulatory powers not represented on
the appeals court, was granted the authority to approve legislation and even pro-
pose legislation to the government. The assembly had no authority to amend the
mixed-court charter, and the capitulatory powers retained the right of veto over
legislation affecting foreigners.?

The British regarded such measures as improvements but realized that irritants
and restrictions on their power would continue unless they mounted a direct assault
on the capitulations. Shortly before the World War I, such an assault was finally
planned. Lord Cromer’s successors, Eldon Gorst and Lord Kitchener, began work
on the assault on the capitulations even as the new legislative assembly of the courts
began operation. Kitchener proposed that the capitulatory powers cede to Britain
the right to protect foreigners and that the mixed courts assume jurisdiction in crim-
inal as well as civil cases. Since many British officials had hoped for some time not
to strengthen the mixed courts but to fold them into the national courts, Kitchener
encountered some strong objections, and the secretary of state rejected the proposal.
Kitchener therefore submitted a modified plan that gutted but did not abolish the ca-
pitulations by transferring criminal jurisdiction to the national courts and integrated
the mixed courts into the national court system. This proposal was rejected by the
French, who complained that the concessions far outweighed the value of the guar-
antees offered foreigners. The British therefore set to work drawing up even more
radical plans (or reviving some that had been shelved for decades), not simply to
weaken the capitulations but to do away with them altogether.?*

Before a new proposal could be mooted, the World War I brought the British
face to face with the anomalies of their position in Egypt. Egypt had remained for-
mally an Ottoman province, even if the Ottomans had not exercised effective con-
trol there for over a century. Now Britain was at war with the Ottomans. The
British took the opportunity in December 1914 to declare Egypt a protectorate. The
alternative, annexing the country outright, was considered both at the outset and
during the course of the war,? but the British decided to postpone a final decision
on Egypt’s status until the war ended. The declaration of the protectorate was cou-
pled with a strong verbal attack on the capitulations, but the British did not abolish
them. Such an act would have antagonized their allies unnecessarily, and under
martial law the British could in any case suspend capitulatory privileges when they
desired. British officials in Egypt rejoiced at—and took advantage of—their ability
to override the capitulations.?® While various long-range proposals were consid-
ered, the Egyptian government (under British direction) renewed the mixed-court
charter, which was to expire in January 1915, for short, provisional periods—first,
for one-year periods through 1919, and then in 1919 for only eight months. The
British considered annexation of Egypt, abolition of the capitulations, abolition of
the mixed courts or their subordination to the national courts system, and transfor-
mation of the Egyptian judicial system to operate on the basis of British rather than
French law. While British officials deliberated, the Egyptian government appointed
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a commission to examine capitulatory and mixed-court reform. The commission
outlined its proposals in March 1918, suggesting a unification of the national,
mixed, and consular courts along with what William Brunyate (a leading member
of the commission) later termed “a more or less openly avowed Anglicization of
the law and legal institutions of Egypt.” These proposals agitated and even angered
foreigners in Egypt and judges on the mixed courts.?’” The British seemed deter-
mined to pursue the ideas until a far more formidable obstacle arose.

THE MIXED COURTS AFTER 1919

The sudden eruption of nationalist violence throughout Egypt in March and April
of 1919 forced the British to reconsider their plans. Annexation had ceased to be
an option; instead the British sought to retain their influence and their strategic po-
sition in the country while diminishing their administrative presence. They finally
decided to abandon the protectorate and to negotiate a treaty that would grant
Egypt independence, while safeguarding British interests. The new approach ne-
cessitated a dramatic reversal in British attitudes towards the capitulations and the
courts. The British sought to transform them from an instrument of foreign influ-
ence into an instrument of British oversight by reviving elements of Kitchener’s
proposal for the capitulatory powers to surrender their privileges to Britain, which
would assume responsibility for protecting foreign interests in Egypt. The British
high commissioner would help select mixed-court judges and could prevent Egyp-
tian legislation from being applied to foreigners. On several occasions, the British
approached the capitulatory powers to obtain their consent to the changes.?

Unable, however, to obtain Egyptian or foreign agreement to their proposals,
the British finally acted unilaterally. In February 1922, Great Britain declared that
Egypt was an independent, sovereign state although certain matters were “abso-
lutely reserved to the discretion of His Majesty’s Government until such time as it
may be possible by free discussion and friendly accommodation on both sides to
conclude agreements in regard thereto between His Majesty’s Government and the
Government of Egypt.” Among these reserved matters was “the protection of for-
eign interests in Egypt and the protection of minorities.”? Neither Egypt nor the
capitulatory powers ever accepted this reservation. The capitulations and the
mixed courts survived: the British had neither eliminated them nor assumed con-
trol of them. Instead, the British held out the issue as a bargaining chip: the limi-
tations on sovereignty implied in the unilateral declaration of independence and
the capitulatory system would continue until Egypt and Great Britain negotiated a
more suitable arrangement. Thus, while Egyptian independence might seem to
have placed the mixed courts in an especially precarious position, the British acted
to protect both the courts and the capitulations until a suitable treaty was negoti-
ated.’® By 1927, British and Egyptian draft treaties agreed that Britain would help
Egypt reform the capitulatory regime, making it conform “with the spirit of the
times and with the present state of Egypt.”*! In spite of this agreement in principle,
the British refused to go further until a treaty was signed.

The British found another attractive feature of the capitulations and the courts.
When much of the day-to-day administration of the country and control over its
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finances was in British hands, the demands of the foreign communities seemed
like a petty hindrance to efficiency and solvency. Now that Egyptians were respon-
sible for administering the country, balancing its budget, and paying its debts, the
British discovered that they had the luxury of lobbying on behalf of British eco-
nomic interests. To be sure, these interests had never been ignored but neither had
the British felt that British creditors ought to be paid if it meant Egypt’s bank-
ruptcy. Now, however, fiscal complications caused by the system were Egypt’s
problem. In 1924, Sa“d Zaghlul’s Wafdist government refused to make payments
on some loans contracted by the Ottoman Empire and guaranteed by Egyptian trib-
ute payments. The bondholders in Europe and Britain sued in the mixed courts and
won, aided by British officials still employed by the Egyptian government and by
a British refusal to release the Egyptian share of Germany’s reparations pay-
ments.*? Britain’s defense of the capitulations on the basis of its economic interests
probably reached its height in 1931, when Britain protested a new tariff and excise
tax as violating its rights in Egypt.>* And when the Egyptian government at-
tempted to achieve full fiscal autonomy, Sir Percy Loraine, the British high com-
missioner in Egypt, influenced by British commercial interests, told an American
diplomat that “it would be wise for the capitulatory powers to retain for the time
being the right given them by the capitulations of the exercise of a veto over new
direct taxes.”** The irony of the British position in 1931 was that Cromer had ear-
lier claimed that this right was entirely imaginary.

Although the courts and the capitulations had converted an old adversary into a
new ally, they were in an exposed position in other ways. The foreign powers that
had supported them during the British occupation were now less significant play-
ers in Egyptian affairs. Their influence had depended on the poor state of Egyptian
finances and British reluctance to alienate them. Change in both these areas elimi-
nated much of their leverage. Yet even if their position in Egypt was weaker, most
powers guarded the capitulations jealously during the first decade of Egyptian in-
dependence. The powers even attempted to renew privileges that had fallen into
desuetude. During World War I, martial law had been used to extend the ghafir tax
(to pay for village patrols) to foreigners resident in Egyptian cities (who had been
exempted on capitulatory grounds). When Egypt became independent, some capit-
ulatory powers challenged the tax. Most powers reacted with suspicion when the
Egyptian government suggested reform of the capitulations. For instance, Ameri-
can diplomats, by no means the most stubborn on capitulatory issues, regularly
consulted with American business interests, American missionaries, and American
mixed-courts judges (Brinton in particular) in formulating a position on matters
related to the capitulations. Not surprisingly, they greeted Egyptian proposals for
reform or for new taxes with hostility. Foreign powers stood as vigilantly in de-
fense of the mixed courts and the capitulations as well.*

Yet even though the capitulatory powers resisted any changes in the system,
sometimes with British support, they evinced a growing fear that protecting their
privileges would provoke a backlash. As early as 1923, an American official wrote
of the inevitability of “agitation for the abolition of the capitulatory rights in
Egypt.”*¢ By the early 1930s, foreign economic interests and diplomats began to
show more flexibility out of the fear that defending the system too vigorously
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would provoke unilateral Egyptian action. This was especially true in the area of
taxation, where American business interests displayed “a distinctly liberal ap-
proach to the question.”*” Accordingly, some concessions were in order.

Even though the imminence of capitulatory reform was apparent, it remained un-
clear how any changes would affect the mixed courts. Many still anticipated that an
attack on the capitulations would necessitate strengthening the mixed courts. Yet
some Egyptians were getting other ideas. Opposition to both the capitulations and
the courts grew markedly in independent Egypt, as those in power often found their
plans and objectives blocked by them.® Some Egyptian governments began to
make limited forays in the direction of reform. In 1926 the Egyptian ambassador in
Washington tried but failed to convince the secretary of state that the United States
should take the lead by unilaterally renouncing its capitulatory privileges.*® The
following year the Egyptian cabinet approved a proposal to amend the mixed
courts. The effect of these proposals would have been to strengthen Egyptian par-
ticipation in the courts and to transfer jurisdiction on selected criminal matters
from the consular courts to the mixed courts. The proposals attracted the attention
of Egyptian newspapers, many of which called for modifying or abolishing the ca-
pitulations. The Egyptian government even issued invitations for an international
congress to discuss capitulatory reform, but eventually dropped the idea. In 1927
the government also submitted a draft treaty to the British calling for “the suppres-
sion of consular courts and the attribution of full jurisdiction to the Egyptian courts
over the subjects of the capitulatory Powers.”*

Yet all of these efforts proved futile; few even drew the sustained attention of
the Egyptian government. It was not simply foreign opposition that blocked these
attempts to reform the system; Egyptians themselves did not stand united behind
the efforts. In particular the Wafd, representing the majority of Egyptian national-
ists, viewed the question as premature. The Wafd ruled for only twenty months
during Egypt’s first decade of independence, but the pressure it could bring to bear
(and the instability caused by attempts to deny it political power) robbed the
Egyptian government of the political strength to push for reform during most of
the period. The Wafd consistently called for complete independence for Egypt;
certainly it found noxious any restrictions on Egyptian sovereignty. However, ab-
olition of the capitulations and the courts generally remained a long term objec-
tive. Two other battles had to be fought first.

One was to obtain complete independence from Britain. Here the Wafd fol-
lowed the same reasoning as had prewar Egyptian nationalists. Britain was the im-
mediate adversary; moving prematurely against the capitulations and the courts
might actually undermine Egyptian independence. As long as Britain still claimed
a role in protecting foreigners and minorities, any move affecting them might
strengthen the British rather than the Egyptian government.*! The British had al-
ways sought capitulatory reform by convincing other governments to entrust Brit-
ain with protecting their nationals. Thus, a premature move against the system
might deepen British penetration of the country. In reply to a question on his
views on the capitulations in a 1923 interview with the Journal du Caire, Sa“d
Zaghlul stated: “It would be premature to reply to that question. ... I have the
hope, if not the certainty, once independence has been obtained, that it will be
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easy to discover a basis of agreement between the capitulatory Powers and our-
selves.”* In 1931 Mustafa al-Nahhas (Zaghlul’s successor as leader of the Wafd)
denounced the Egyptian national courts and claimed that pending their reform the
capitulations (and implicitly the mixed courts) must continue. An American diplo-
mat explained this anomalous position by observing that Zaghlul and al-Nahhas
shared a “broad conception of the importance of the role of the Capitulations in
modifying and circumscribing the complete freedom of action of Great Britain in
Egypt.”* Even in 1933, when the Egyptian government lost a major case related
to payment of the public debt in the Cairo Mixed Court of First Instance, the Wafd
(then in opposition) refused to attack the courts.** In late 1935, only months prior
to the Wafd’s return to power and its negotiation of an Anglo—Egyptian treaty, al-
Nahhas announced that he opposed abolition of the capitulations “so long as the
British retained the privileged situation which they had acquired without right in
the country.”* Thus, the Wafd’s opposition to British influence led it to adopt the
British position: capitulatory and mixed-court reform should follow negotiation of
an Anglo—Egyptian treaty.

The Wafd also gave precedence to its battle against domestic opponents over
the struggle against the capitulations and the mixed courts. This was especially
true when the Wafd’s opponents formed the government. In such circumstances,
restrictions on the sovereignty of Egypt were restrictions on the opponents of the
Wafd. Isma€il Sidqi’s use of the national courts prompted al-Nahhas’s 1931 claim
that Egypt could not guarantee justice to foreigners and thus was not yet ready to
abolish the capitulations.*® The following year, the Wafd itself benefited from pro-
tection of the capitulations and the courts. The governor of Sharqiyya attempted to
pressure “Abd al-“Aziz Radwan, a member of the Wafd, to join Sidqi’s People’s
party. When Radwan refused, the governor ordered the closure of his ginning fac-
tory. However, Radwan had a French partner, which meant that the ensuing legal
case would go to the mixed courts. The governor backed down.*’” In 1931, the
Cairo Mixed Court of First Instance dealt a blow against Sidqi’s restrictive press
law, ruling that it could not be applied to foreign-owned newspapers so long as the
general assembly of the mixed courts had not approved the law.*® Leaders of the
Wafd, feeling that their party was excluded from power only by an illegitimate
electoral system, had few objections to a system that restrained the autocratic im-
pulses of their opponents.

THE END OF THE MIXED COURTS

Despite Brinton’s claim in 1930 that political changes would only strengthen the
mixed courts, by that time the precariousness of the system should have been clear.
The courts’ strongest supporters—foreign communities and capitulatory powers—
could do little to defend them against an assault. The British and the Wafd each
had some short-term uses for the courts as long as they failed to come to an agree-
ment with each other. The best hope for supporters of the courts was that Egypt
would be forced to agree to reaffirm the role of the courts in order to gain the as-
sent of foreign governments to the abolition of the capitulations. This hope seemed
quite real at the beginning of the decade, but it depended on the Egyptians calcu-
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lating that they needed to make such concessions. Before the decade was over, all
domestic political forces in Egypt had turned against not solely the capitulations
but also the courts, and the Wafd managed to provoke rivalry among the capitula-
tory powers over which could be most helpful in dismantling them. Two changes
help explain this quick reversal: the growing political power of the Egyptian bour-
geoisie and the successful negotiation of an Anglo—Egyptian treaty in 1936.

By the 1930s the Egyptian bourgeoisie had become a powerful (if often divided)
political force. This newly influential group viewed the capitulations and the
mixed courts as an obstacle to Egyptian economic development. Even the exclu-
sively Egyptian group that founded Bank Misr in 1920 (outside the jurisdiction of
the mixed courts), had neither the ability nor the desire to avoid foreign invest-
ment, technology, and business dealings.*® If they were to deal with foreigners in
any way, their Egyptian nationality provided no escape from the capitulations and
the courts. They thus found the system a problem for two reasons. First, Egyptian
business leaders who did not have foreign nationality felt that the system of the
capitulations and the courts placed foreigners in an advantageous position.>® More
precisely, their complaint was that the capitulations barred discrimination against
foreigners and that the mixed courts tended to interpret “discrimination” fairly
broadly. The courts and the capitulations thus prevented the Egyptian government
from implementing the policies that business interests wanted, such as tariffs and
preferential employment. The tariff issue was resolved by negotiation prior to the
abolition of the capitulations, but Egyptian business had learned that their growing
political influence with the Egyptian government was an insufficient guarantee of
sympathetic policies so long as the capitulations stood intact.>!

The second reason Egyptian business groups and probusiness politicians re-
sented the capitulations and the courts was that they required the powers’ consent
before foreigners could be taxed directly. So long as the capitulations remained in
force, and so long as the courts enforced them, Egypt could not raise the tax reve-
nue necessary to fund many of the programs probusiness politicians desired. An
income tax was out of the question; a protective tariff was enacted only with diffi-
culty; even a tax on matches provoked a diplomatic dispute between Egypt and the
capitulatory powers.’? Any attempt to launch projects to develop infrastructure or
to subsidize Egyptian industrialization would founder without Egyptian fiscal au-
tonomy. Isma‘il Sidqi, the political leader most publicly identified with business
interests, argued this as early as 1926 in a speech to the Bar Association of the
Mixed Courts. Perhaps with unintended irony, Sidqi was able to quote three Brit-
ish imperialists of the era when Britain resented the capitulations—Lord Cromer,
Sir William Brunyate, and Viscount Milner—in support of his position.?

In 1930 Sidqi became prime minister and brought with him several officials who
felt even more strongly than he did about the capitulations and the courts. Hafiz
Afifi, former foreign minister and future president of Bank Misr, became the
Egyptian ambassador to Great Britain. He denounced the capitulations strongly and
in public—in a 1931 speech he referred to them as a “pernicious and archaic sys-
tem.”>* Sidqi’s under-secretary of finance was Ahmad “Abd al-Wahhab, a financial
and commercial expert who quickly made himself known as an implacable foe of
the capitulations. In 1933, during a trip to London, he called for abolition and
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denounced the capitulations as “a constant obstacle in the way of economic and so-
cial progress” and “a form of slavery and reaction from whose evils the Egyptians
from the Pasha to the fellah suffer.”**: Sidqi generally avoided such strong lan-
guage, but he left no doubts, in public and in private, that he too saw the capitula-
tions as an obstacle to the economic progress of Egypt. Although probusiness
politicians took primary aim at the capitulations rather than the mixed courts, abol-
ishing the capitulations would rob the courts of any justification for their existence.
(Efforts to strengthen the courts in order to gain foreign assent to abolition of the
capitulations would necessarily be a half-measure in the eyes of Egyptian business
leaders because the special status of foreigners would continue.)

However, Sidqi’s government was fairly cautious and avoided an outright as-
sault on the capitulations. Instead, the government attempted to chip away at them
by negotiating measures like the protective tariff and new taxes. The capitulatory
powers objected to such moves, but they began to yield, particularly in the face of
Egyptian hints that they might abolish the capitulations unilaterally. Although the
capitulations and the courts survived Sidqi’s government, the comments of
officials like Hafiz “Afifi and Ahmad “Abd al-Wahhab amounted to a threat of uni-
lateral action that foreigners could not ignore. “Abd al-Wahhab made the threat
privately to an American diplomat as early as 1931.5 Other Egyptian leaders be-
gan to move this threat into public view. When Egypt left the gold standard in
1931, foreign bondholders sued, demanding to be paid in gold. Sidqi argued that if
Egypt were compelled to pay the debt in gold it would also have to be freed of the
fiscal restrictions imposed by the capitulations. When the Mixed Court of First In-
stance ruled in favor of the bondholders in 1933, the Egyptian press began a cam-
paign calling for unilateral denunciation of the capitulations.’

“Aziz Khanki, a prominent lawyer who had helped found the Bar Association of
the National Courts, extended the battle beyond the capitulations to the mixed courts
themselves—indeed, he suggested that battling the capitulations while leaving the
courts untouched would accomplish little. He began to write regularly in support of
Egypt’s right to abolish the courts unilaterally, and he suggested that Egypt exercise
that right if it did not obtain suitable concessions. After the 1933 ruling in favor of
the foreign bondholders, “Uthman Pasha Murtada, a former mixed-court judge,
called for legislation that would forbid the national and mixed courts from dealing
with such financial matters. Khanki responded that this would violate Egypt’s con-
stitution and treaty obligations; instead, Egypt should “use its right, acknowledged
by the Powers, of non-renewal of the Mixed Courts.”%® Khanki hardly stood alone
in his denunciations of the courts. Legal practitioners grew increasingly strident and
far-reaching in their call for Egyptianization of the legal system in everything from
criminal matters to language. Indeed, Egypt’s political leadership, increasingly
dominated by lawyers, was offended by the patronizing attitude of the mixed courts
towards Egyptians as well as their infringement on Egyptian sovereignty.>

In such an atmosphere, foreigners active in Egypt realized they could rely on
neither the capitulations nor the courts; they began to plan accordingly. As early
as 1931, an American diplomat noted that foreign business communities had be-
gun “to consider the problem in a less dogmatic manner.”® In 1936 the American
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ambassador to Egypt surveyed local American businessmen and concluded that
“American interests in Egypt generally, I find, appear reconciled to the inevitable
adjustments” necessitated by abolition of the capitulations.®! Afraid of alienating
foreign capital, Sidqi withstood pressures for unilateral action, but foreign busi-
nesses had noticed the pressure and drawn the appropriate conclusions.

The second development that contributed to the death of the mixed courts was
the concluding of an Anglo-Egyptian treaty. The Wafd formed a government after
its overwhelming victory in the elections of May 1936, which rapidly negotiated a
treaty with Great Britain. The Wafd’s primary rationale until then for maintaining
the capitulations and the courts—that they circumscribed the British more than
they did the Egyptians—had disappeared. Leaders of the Wafd had always
claimed that they would deal with the capitulations and the courts as infringe-
ments on Egyptian sovereignty, but only after relations with Britain were settled.
They were as good as their word. Egypt secured Britain’s pledge in the treaty to
work “to bring about speedily the abolition of the capitulations in Egypt” and to
have the mixed courts take over the work of the consular courts for a transitional
period at the end of which “the Egyptian Government will be free to dispense with
the Mixed Tribunals.” An international conference would be called to negotiate an
end to the capitulations and the courts. An annex to the treaty also implied condi-
tional British endorsement of the Egyptian threat of unilateral action.®?> Britain
supported abolition not only to live up to its bargain, but also because it recog-
nized that abolition of the capitulations was needed if Egypt were to live up to its
treaty obligations. The Egyptian government had pledged to construct some mili-
tary facilities for the British and to improve its own military to make a suitable
British ally. These promises required money, and money would be hard to obtain
unless the Egyptian government had obtained fiscal autonomy. The capitulatory
limits on taxation, enforced by the mixed courts, would have to go.

In 1936, therefore, a powerful coalition had developed that was determined to
lay the entire capitulatory system to rest. The coalition was led by the Wafd and
had British support. Other political forces in Egypt either backed the Wafdists in
their new determination to rid Egypt of the capitulations and the courts or criti-
cized them for not going far enough.®* As delegates were summoned to an inter-
national conference on the capitulations in Montreux, Switzerland, only a few
foreign voices spoke up for the capitulations. Those voices were quickly silenced.

MONTREUX:. THE DEATH OF THE COURTS

Before the conference met, the Egyptian government drew up a proposal to elimi-
nate the capitulations, transfer jurisdiction over criminal cases involving foreign-
ers from consular courts to the mixed courts, and then, after a short transitional
period, transfer all the work of the mixed courts to the Egyptian national courts.
The Egyptian government obtained nearly everything it wanted at Montreux. Its
only concessions were to accept a somewhat longer transitional period (twelve
years) than it would have wished and a pledge not to enact legislation that would
discriminate against foreigners.**

This content downloaded from 198.91.37.2 on Thu, 23 Jun 2016 15:39:09 UTC
All use subject to http://about.jstor.org/terms



48 Nathan J. Brown

None of the conferees defended the capitulations or the courts vigorously. A re-
port to the French Chamber of Deputies on the conference claimed that for a
different result, “it would have been necessary for the capitulatory Powers, or at
least those which had important interests in Egypt, to unite beforehand and to
present themselves with a common front and a program established in advance.
The thing was not done.”®® Contrary to the report, a common front would certainly
not have changed the results. In fact, there is evidence that some of the powers did
coordinate their actions at the conference—though in a way that furthered the
cause of abolition.

A united front would not have rescued the courts because most of the capitula-
tory powers realized that Egypt could act unilaterally if dissatisfied with the re-
sults of the conference. Less than a decade earlier the powers had stood resolutely
in defense of their privileges; at Montreux they attempted only to wrest vague as-
surances from the Egyptians. The conferees realized that the Egyptian negotiators
were under heavy domestic pressure not to yield and that Egypt could count on
British support for unilateral abrogation.®® Some powers, notably Italy and the
United States, made a virtue out of necessity by supporting the Egyptian position.
Greece, the country with the largest number of nationals in Egypt, had perhaps the
most to lose but felt compelled to follow the British lead.®’

There is also strong evidence that the British endeavored to build a coalition of
powers that would offer little opposition to the Egyptian proposals. The British
made certain that the threat of unilateral denunciation had not escaped the atten-
tion of diplomats, letting them know that, therefore, “more will be achieved by a
sympathetic reception of the Egyptian proposals than by an attitude of obstruc-
tion.”%® More subtly, the Egyptians notified the British of what concessions they
would be willing to make. The British passed this information on to the Ameri-
cans. This information allowed the Americans to play the role of conciliators, par-
ticularly on the issue of the length of the transition period. When France requested
an eighteen-year transition, the American delegation forcefully argued for a com-
promise twelve-year period, knowing that the Egyptians would accept the pro-
posal. The isolated French caved in. The British later thanked the Americans for
their “collaboration.”®

CONCLUSION

In the six decades between the agreement to establish the mixed courts and the
agreement to abolish them, the positions of the various parties had changed, some-
times several times. Foreign residents of Egypt and their home governments
agreed to the courts reluctantly but soon became their firmest supporters. The Brit-
ish resented the courts until finding a use for them after the formal end of the oc-
cupation. Then the British helped bury the courts at Montreux. The Egyptian
leadership also repeatedly shifted its position on the courts. The Egyptian govern-
ment, led by Nubar, had worked to establish the courts, but Isma©il soon turned his
back on them and Egyptian resentment of the courts mounted. In the wake of the
British occupation, Egyptians grew to see the courts as useful; but the growth of
the Egyptian bourgeoisie and the negotiation of an Anglo—Egyptian treaty turned
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the Egyptian government into their leading enemy. That the courts managed to
stay alive during this turbulence is testimony not to their efficiency or fairness but
to the complexity of diplomacy surrounding the question of sovereignty over
Egypt. When that question was resolved and when the shifting coalition support-
ing them finally dissolved, the mixed courts quickly faded away, leaving few
traces.”™
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tion expired in 1930, therefore, the Egyptian government resolved to enact a more protective tariff. The
capitulatory powers complained, and a compromise was negotiated. The compromise helped establish a
precedent for Egyptian autonomy in the matter of tariffs. See “Memorandum Regarding the Egyptian
Customs Tariff and Customs Regulations (Reglement Douanier),” 12 December 1936, SD 783.003/140.

32See the memorandum by Charles W. Yost, then American vice consul in Cairo, “The Taxation of
Foreigners in Egypt,” 6 June 1931, SD 783.003/37.

3Egyptian Gazette, 30 March 1926, contained in Howell to secretary of state, 3 April 1926, SD
783.003/3.

S4Egyptian Mail, 25 June 1931, included in Childs to secretary of state, 11 July 1931, SD 783.003/38.

SEgyptian Gazette, 26 July 1933, contained in Jardine to secretary of state, 11 August 1933, SD
783.00/80.

S6Jardine to secretary of state, 14 November 1931, SD 783.003/43.

57Jardine to secretary of state, 10 November 1931, SD 883.515/11; Childs to secretary of state, 29
November 1933, SD 883.51/195; Tignor, State, Public Enterprise, 140—41. The mixed courts ruled in
favor of the Egyptian on appeal in 1936, on the eve of the Montreux conference.

38<Aziz Khanki, al-Mahakim al-Mukhtalita wa-1-Mahakim al-Ahliyya (Cairo: al-Matabi® al-“Asriyya,
1939), 258. The author’s numerous other articles denouncing the mixed courts are contained in this col-
lection.

39See Jibra'il Kahil Bey, “al-Qada’ Qadiman wa Hadithan,” and Zaki “Uraybi, “Lughat al-Ahkam
wa-1-Murafa“at,” in al-Kitab al-Dhahabi li-I-Mahakim al-Ahliyya (Cairo: al-Matba“ al-Amiriyya,
1938). For details on the political involvement and attitudes of Egyptian lawyers, see Farhat Ziadeh,
Lawyers, the Rule of Law and Liberalism in Modern Egypt (Stanford, Calif.: Stanford University Press,
1968); Donald Reid, Lawyers and Politics in the Arab World, 1880-1960 (Minneapolis: Biblioteca Is-
lamica, 1968).

%0Jardine to secretary of state, 14 November 1931, SD 783.003/43.

S1Fish to secretary of state, 12 December 1936, SD 783.003/140.

2Brinton, Mixed Courts, 194. The annex read, “It is understood that in the event of its being found
impossible to bring into effect the arrangements referred to in Article 2, the Egyptian Government re-
tains its full rights unimpaired with regard to the capitulatory regime, including the Mixed Tribunals,”
SD 783.003/217.

%3Egyptian press articles on the subject are contained in Morris to secretary of state, 17 April 1937,
SD 783.003/246.

64The agreement and negotiating record are contained in SD 783.003—Montreux.

%5Jasper Y. Brinton, “Egypt: The Transition Period,” American Journal of International Law 34
(April 1940): 211-12. Brinton includes the same passages in his chapter on Montreux in Mixed Courts.

%6Childs to secretary of state, 17 November 1936, SD 783.003/135.
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7See Kitroeff, Greeks in Egypt, chap. 3.

%8Aide memoire from the British Embassy in Washington, 20 February 1937, SD 783.003/234.

%9Fish to secretary of state, 12 May 1937, SD 783.003/252; R. C. Lindsey, British ambassador to the
United States to Cordell Hull, secretary of state, 4 June 1937, SD 783.003/261.

1t is true, of course, that the codes on which the national courts were founded—and continue to
operate—were often based on the codes of the mixed courts. But Brinton demonstrates that after their
abolition, the mixed courts had little or no influence on the subsequent jurisprudence of the national
courts (see Mixed Courts, 211). While the capitulations were eliminated at Montreux, however, Egypt
experienced great difficulty in making use of its new fiscal autonomy (see Tignor, State, Public Enter-
prise, 151-54, 235-36).
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